Based on the ever increasing interpretation and application of international law by domestic courts, this paper illustrates the practices of the judicial citation of international and domestic jurisdictions while adjudicating international criminal law related matters. The paper considers selected instances of judicial citation and operates a distinction between judicial citation as a finding device and as a justification exercise. I argue that domestic courts rely on international judicial decisions primarily as a finding device whilst international case law deals with domestic judicial decisions primarily in the realm of justification. The analysis of this material triggers reflections on the relevance of judicial citation for the doctrine of sources of international law, inasmuch as it adds to the formation of normative expectations on subjects of international law, as well as for a scholarly conceptualization of contemporary international law-making.
Introduction

A decade ago, Anne-Marie Slaughter and William Burke-White published an article prophetically entitled 'The Future of International Law is Domestic'.
1 Their contribution drew attention to new mechanisms whereby international law could "backstop, strengthen and compel domestic law and institutions".
2 Indeed, domestic 3 is gaining momentum in international law. 4 In particular, domestic courts as appliers and interpreters of international law catalyze scholarly reflection, insofar as they determine issues pertaining to international law and, to some extent, perform an international judicial function. 5 In the realm of international criminal law, Article 1 of the Rome Statute epitomizes one of such enforcement mechanisms as it enshrines the principle of complementarity and acknowledges the primacy of national criminal jurisdictions in the prosecution of international crimes. This principle is reinforced by the Preamble of the Rome Statute which recalls the duty of every State to exercise their criminal jurisdiction over those [3] responsible for international crimes, 6 and emphasizes the role of national institutions and measures in the effective prosecution of those crimes. 7 From the establishment of the UN ad hoc tribunals in the '90s, domestic jurisdictions have experienced a remarkable advance in the adjudication of international crimes. 8 If we accept that domestic judicial decisions on points of international criminal law are on the rise, 9 and that the case law on international criminal law will likely exhibit a domestic pedigree rather than an international one, one may reasonably anticipate that relevant international and domestic judicial decisions will evidence new avenues of interaction.
10 And yet it seems reductive to explain the increasing focus on national jurisdictions solely by way of arguments relating to the enforcement of international law. Plainly, the enforcement of international obligations is crucial for the involvement of domestic courts in the interpretation and application of international law, but it does not explain how national courts reach decisions on points of international law, nor for what purpose national courts cite prior international and foreign national case law. In other words, implementing international obligations incumbent on national institutions, including courts, has the potential of explaining why domestic courts embark on the activity of interpreting and applying international law but has little to say on why courts refer to their international and/or foreign counterparts" prior judicial decisions. Similarly, the practice of international courts citing national judicial decisions can be neither simply explained by resorting to international customary law arguments, nor by reference to the argument regarding the determination of general principles of international law. Notably, some commentators have examined this latter phenomenon through the legitimacy lens, arguing that the practice of citing domestic judicial decisions by international jurisdictions is embedded in a legitimization process. 11 Other commentators have pointed instead to the notion of "persuasive value" in order to explain the phenomenon of judicial citation in international law.
12
Judicial citation as an element of interaction between domestic and international courts is the focus of this paper. It should come as no surprise that domestic courts refer to prior international judicial decisions; nor that international judicial decisions cite prior relevant national judicial decisions. 13 Judicial citation is indeed one of the most seductive tools the legal profession is trained to resort to. Making reference to a prior judicial decision can operate as an example of good practice, of quality legal reasoning, of material recollection, but also as a warning against bad practice, to depart from prior legal reasoning and propose better solutions to the issue at hand, or as an example of inaccurate methodologies.
This paper seeks to offer a fresh perspective on the phenomenon of judicial citation, particularly by focusing on the quid pluris this practice can add to the understanding of contemporary international law-making. In order to conduct this inquiry, I will focus on judicial decisions on points of international criminal law. This delimitation is justified as follows. First, international criminal law took shape and developed chiefly through the activity of international criminal tribunals.
14 There hence exists a congruous body of international case law pertaining to international crimes. International case law established by the International Military Tribunal in Nuremberg (IMT) and the ad hoc tribunals, the International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR), undisputedly bear legacy and authority in the ambit of international criminal law, not least by the simple fact that international crimes were almost exclusively the domain of those tribunals. 15 As expressed by some scholars, the "epistemic community" of international lawyers traditionally regards the international judicial fora as the preferred venue for the undertaking of normative development of this branch of law. 16 Secondly, the completion strategy set in motion by the ad hoc tribunals envisions the closure of those tribunals, which have been at the forefront of international criminal justice and are still authoritative for many substantive international criminal law issues. In that event, more emphasis will necessarily be placed on domestic judicial actors and on newly international judicial institutions. Thirdly, an increasing number of domestic jurisdictions became active in the prosecution and adjudication of international crimes in the wake of the affirmation of the principle of universal jurisdiction attached to those crimes or par effet of the ratification of the ICC Statute. To this, one may add that the very existence of a plurality of adjudicatory actorsnational and international -in international criminal law suggests that judicial institutions do not operate in a vacuum but interact and relate to one another. 17 This paper does not aim to provide a fully-fledged taxonomy of interactions between international and national judicial decisions. Rather, it applies a prima facie distinction of judicial citations as a finding device or as a justification exercise. The difference is significant. A court may turn to prior relevant judicial decisions in the wake of a finding activity, whereby the content of a certain norm is construed by reference to prior judicial decisions; or it may rather dwell on an activity of justification where the decision on a certain point of law has already been taken and judicial citation has the mere function of supporting that finding. Judicial citation as a practice of finding arguably sets out an element of "newness" which is relevant for understanding the ways in which a judicial pronouncement creates normative expectations in international law and arguably contributes to the making of international law.
Section 2 of this paper will consider the notion of international law-making and the role of domestic judicial decisions in the theory of sources of international law. Caveats in relation to law-making and law-creating will be duly addressed in this context. Section 3 will introduce judicial citation as a technique of international law-making in contemporary international law and it will outline selected instances of judicial citation with a view to suggesting a prima facie distinction between judicial citation as finding device or as justification exercise. Section 4 will account on the comparative international law method as reflective of the pluralist conception of international law. Finally, Section 5 will draw conclusions on the revival of domestic courts in international law-making.
Contemporary international law making: new paradigms?
Traditionally, the notion of international law-making points to the methods whereby legally binding rules are created. Legal scholars have understood these methods to be treaties, custom and general principles of international law recognized by civilized nations. 21 Two are the main consequences of such an understanding: on the one hand, international law-making has been conceived as a State-driven activity, thus blurring the distinction between the law makers and the addressees of those very norms; 22 on the other hand, international law-making as a process has been ontologically conflated with the sources of international law which actually result from lawmaking processes. This paper stresses the idea that Article 38 of the Statute of the International Court of Justice (ICJ Statute), which codifies formally recognized sources of international law, 23 does not make any mention of how those sources are actually formed or shaped in the wide international arena.
Notwithstanding the fact that treaties and custom retain their universal recognition as sources of international law, 24 contemporary legal scholarship has started devoting attention to other methods, avenues and processes that may generate binding rules or simply shape the content of pre-existing ones.
Some scholarly contributions attempt to theorize international law-making beyond the contours of the traditional State-driven, rectius executive-driven, activity and to conceive of international law-making in a wider sense. For instance, Chinkin and Boyle offer a rather broad definition of international law-making, arguing that it "encompasses the practices which give form and content to international law" (emphasis added).
25 This is the operational definition of international lawmaking which this paper subscribes to.
Such a definition has the merit of conceiving of international law-making as wider notion than the concept of law made through sources of international law, 26 as well as of opening up to actors other than States, which yet participate in the making of international law. International lawmaking is, thus, understood as a polycentric process, diffused in nature, whereby international law is formed and shaped though the action of a plurality of actors interpreting and applying international law. Not only States, but also international organizations, non-State actors, nongovernmental organizations and international judicial and quasi-judicial bodies among others all arguably take part in such processes. Domestic and international courts undisputedly play an important role in giving form and content to international law in relation to the increasing judicialization of international law and the growing relevance of international law in domestic contexts.
International law-making and the role of judicial decisions: why does citing matter?
International law is increasingly becoming a domestic undertaking. While in the past, international law emerged before municipal courts in a limited number of instances, today municipal courts are becoming more engaged with the adjudication of international law issues. This appears to be a common proposition among a number of scholars. 27 Nevertheless, this does not per se entail that international law has changed in nature, paradigms and features. It may simply mean that an international scholar may turn, more often now than before, to domestic decisions to understand the meaning of a certain rule of international law. Plainly, decisions of domestic courts appear increasingly to gain momentum in international law.
Traditionally, Article 38 (1) Judicial citation as a phenomenon in international law suggests reconsidering the role and preponderance of domestic jurisdictions in the shaping process of international law norms and, as such, has the potential of adding value to the understanding of contemporary avenues of international law-making. Two assumptions lie at the heart of this presumed link between practices of judicial citation and international law-making. First, international legal texts may entail a certain degree of indeterminacy and it is especially in the context of judicial decisions that the meaning of those texts is shaped. In interpreting international rules, judicial decisions fix an instant image of the existing law which, though relatively stable, undergoes a continuous process of content-shaping. As a consequence of international legal texts being indeterminate, judicial decisions necessarily register and underscore an element of novelty in the law which has not yet been formalized in prior judicial decisions, or in lex lata. 30 The extent to which this novelty results from new evidence of State practice coupled with opinio juris or from the creative action of the judicial machinery is often a matter of persuasive argumentation techniques of judges. One of these techniques arguably consists in citing international and/or foreign domestic judicial decisions to support or discharge a particular line of legal reasoning.
The second assumption pertains to the authority of judicial decisions in international law and is closely connected to the first one. From the assumption that international legal texts may contain an element of indeterminacy, it follows that judicial decisions, among other tools, may be determinative of the content of international law norms and that they may henceforth operate as an avenue creating normative expectations vis-à-vis States, in a similar vein as international treaties or customs do. In other words, international law is subject to the transformative effect of judicial interpretation performed by courts. Written laws take shape in the pronouncements of national and international judges, becoming "part and parcel of the legal sense of the community".
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It is debatable whether judicial decisions of international and municipal jurisdictions have progressively abandoned their ambit of subsidiary means for determining the law in favor of a law-creating function. 32 If this were so, it would certainly underscore an important departure from the traditional understanding of judicial decisions as subsidiary means to determine the law. For instance, Schwarzenberger describes judicial decisions as "merely evidence of international law or, to be more exact, law-determining agencies for ascertaining the contents of the actual rules of international law". 33 Hence, judicial decisions have a declaratory function, not a creative function. Once it is admitted that judicial decisions exhibit the content of international rules and that they are law-determining agencies declaratory of the content of existing rules, the new body of material produced by domestic and international jurisdictions warrants constant analysis. [largely accepted opinion] that, under a most favourable construction, municipal decisions are only evidence of custom, but not a factor creating customary international law.
[…] Viewed from another angle, this attitude is the outcome of the rigid separation of the judicial from the legislative functions in the direction of totally divorcing the work of judges from law-making proper. 34 Lauterpacht theorizes instead that municipal courts, qua organs of the State, "are a source of customary international law in so far as they are uniform and in regard to States the courts of which have participated in the creation of such uniformity." 35 Municipal judgments "do not produce express and immediate obligations in the same manner as a treaty does. The questions raised by this shift of understanding are whether there is a distinction to be made between international and domestic judicial decisions, and under which conditions a judicial decision exceeds the boundary of its interpretive activity to perform a law-creating function.
This problématique of distinguishing between law-creation and law-application is a canonical one in international law doctrine. 39 According to more contemporary commentators, judicial decisions may be elevated to law-creating processes inasmuch as they make international law by interpreting international law. 40 In particular, it is submitted that " The analysis of judicial decisions of municipal and international jurisdictions is germane for understanding whether and, if so, how domestic courts resort to prior international judicial decisions relevant for the matter to decide; whether and, if so, how domestic judicial decisions are used in the context of international judicial decisions; and what is suggested by the instances of judicial cross-reference from the viewpoint of international law-making.
Judicial citation: finding device or justification exercise?
In this section, I seek to examine selected instances of judicial citation in order to operate a prima facie distinction between judicial citation as a finding device or as a justification exercise. These instances will show to what extent international criminal jurisdictions have cited prior judicial decisions of domestic courts and for which purpose, as well as to what extent national jurisdictions deciding on international criminal law matters have cited prior international case law. This inquiry will enable me to draw conclusions as to whether domestic courts cite international judicial decisions primarily in a realm of finding, as a reflection of the authority retained by international judicial pronouncements in international law matters; and whether international jurisdictions cite domestic case law as a justification technique. Should these conclusions be untenable, this study will still enable me to reflect on the similar/dissimilar attitude of international and national jurisdictions adjudicating on international criminal law matters, namely that the center of persuasive authority is possibly and progressively migrating towards domestic courts. The Chamber is already clear on the answer to this question, namely that the notion of grave breaches and the obligations stemming therefrom upon States only apply in the context of international armed conflicts. 45 However, the Chamber refers to contra evidence, with the purpose of underscoring elements of State practice which would potentially allow the application of the notion of grave breaches and the obligations of States attached thereto, regardless of the nature of the conflict. 46 However, we are aware that this conclusion may appear not to be consonant with recent trends of both States practice and the whole doctrine of human rights, […] which tend to blur in many respects the traditional dichotomy between international law and civil strife. In this connection the Chamber notes with satisfaction the Statement in the amicus curiae brief of the Government of the U.S. […] This judgment indicates that some national courts are also taking the view that the "grave breaches" system may operate regardless of whether the armed conflict is international or internal. 47 The Danish case Prosecution v Refik Saric is regarded by the Chamber as an element of State practice on the same strength of the US Statement and of the relevant provisions of the German Military Manual. From a legal viewpoint, this overview may resemble an attempt to reconstrue a norm of international customary law through State practice and opinio juris elements. However, this would have been relevant, had the Chamber not yet determined the issue ab initio. What seems a plausible reading of the Chamber"s methodology is, instead, that the Danish judicial decision be invoked to show, and possibly promote, a progressive approach to the interpretation of the notion of "grave breaches". In this way, the Chamber"s exercise is a device of justification, resorted to explain departure from State practice which is still neither reflective of the majority of States, nor consistent. The Trial Chamber does not need to determine whether the Geneva Conventions and the Additional Protocols passed into customary law in their entirety, as was recently held by the Constitutional Court of Colombia, or whether, as seems more plausible, only the most important provisions of these treaties have acquired the status of general international law.
Domestic and international judicial decisions in international case law
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The question before the bench offered the Chamber the opportunity to review the finding of the Colombian Constitutional Court about an issue of international law, namely the crystallization of the 1949 Geneva Conventions and of the two 1977 Additional Protocols into customary international law. 51 As in the Tadić decision, the outcome is twofold: on the one hand, the outreach of the Colombia Constitutional Court"s decision arguably expands and acquires a wider resonance; on the other hand, the Chamber shows caution in aligning itself with the findings of the Colombian Court, granting customary status to norms which presumably have not attained such a broad acknowledgment. With regard to the latter, again this is an instance where judicial citation operates as justification.
In the Decision on the confirmation of charges against Lubanga Dylo, 52 the Pre-Trial Chamber was confronted with the interpretation of the notions of international armed conflict and noninternational armed conflict. The Chamber recalls that the Rome Statute does not provide for a definition of international armed conflict and, in conformity with Article 21 of the Rome Statute on the applicable law, will refer to applicable treaties and principles and rules of international law to determine the issues. 53 Interestingly, in discussing the internationalization of a noninternational armed conflict as a consequence of the intervention of agents acting on behalf of a second State, the Chamber refers to the "overall control test" developed by the ICTY Appeals Chamber in the Tadić case 54 and affirms that this is the standard to be used to establish whether armed forces are acting on behalf of a State. 55 Judicial citation is resorted to here with a view to determine the meaning of "international armed conflict", hence as a finding device.
As to the determination of the existence of a non-international armed conflict, the Chamber interprets the letter of Article 8(2)(e) of the Rome Statute in light of ICTY jurisprudence. In particular, the elements of duration and organization contained in the expression "protracted armed violence between governmental authorities and organized armed groups or between such groups within a State" of Article 8(2)(e) is formulated according to the wording of the Appeals 49 Ibidem, paras. 134-136. 50 Ibidem, para. 137. 51 In the case Prosecutor v. Ramalingam/ Liberation Tigers of Tamil Eelam (LTTE), The Hague District Court, The Netherlands, Judgment Case Nr. BU9716, 21 October 2011, the Dutch Court corroborates this finding, maintaining that APII has assumed the character of customary international law. 52 ICC, Prosecutor v Thomas Lubanga Dyilo, "Decision on the confirmation of charges", 01/04-01/06, 29 January 2007, ("Lubanga Confirmation of charges"). 53 Ibidem, para. 205. 54 Ibidem, para. 210, referring to ICTY, Prosecutor v Tadić, Appeal Judgment, IT-94-1-A, 15 July 1999, paras 84 and 137. 55 Ibidem, para. 211.
Chamber Decision in Tadić,
56 not in conformity with the formulation of Article 1 of the Additional Protocol II to the 1949 Geneva Conventions. From this it ensues that the drafters of the Rome Statute upheld the standard spelt out in the ICTY rather than adhering to the letter of APII. This is an eloquent instance, insofar as it demonstrates the impact which a judicial decision -subsequently upheld in a number of cases -may produce on the understanding of a provision of international law, namely Article 1 APII.
International and foreign domestic cases in domestic case law
The analysis of domestic cases also evidences the practice of judicial citation of prior international and foreign domestic judicial decisions. Two domestic cases, both concerned with the crime of genocide, are scrutinized. The comparison of these two instances gives me the opportunity to illustrate divergences and similarities in the reasoning of national judges confronted with a crime under international law.
The first case was brought against Mr. François Bazaramba and was adjudicated by a Finnish District Court in 2011 based on the universality principle. 57 Mr. Bazaramba was charged with genocide for having killed Tutsis, ordered to kill Tutsis and incited to commit such killings in Nyakizu commune in 1994, with the intent to destroy in whole or in part the Rwandan Tutsis as a group. 58 The legal basis for prosecuting acts of genocide before a Finnish Court is the Finnish criminal code which since 1974 incorporates the necessary provisions to criminalize and punish acts of genocide as defined by Article 2 of the 1948 UN Convention on the Prevention and Punishment of the Crime of Genocide ("Genocide Convention"). As rightly recalled by the Court, the criminalization of the crime of genocide is based on the Genocide Convention to which Finland is bound under international law. 59 In appraising the case, the Court clarifies that the provisions [of the Convention] are not as such binding on the court although Finland is a party to the 1948 Genocide Convention. 60 This entails that, formally, the Court is not bound to apply the provisions contained in the international convention but is only bound to apply the criminal provisions contained in the Finnish criminal code which materially reflect the provisions of the Genocide Convention.
The Court"s reasoning articulates itself in three steps. First, the Court acknowledges the lack of "living justice", namely the scant existence of Finnish domestic case law interpreting the letter of the Genocide Convention 61 from which to infer the constitutive elements of the crime of genocide. Secondly, the Court turns to international law instruments, namely the Genocide Convention and the Vienna Convention on the Law of Treaties to find guidance in the interpretation of the substance of the constitutive elements of the crime of genocide. Thirdly, despite reaffirming the importance of domestic sources of law as the starting point of its appraisal of the case, the Finnish Court acknowledges the "heightened" international nature of a genocide trial in a domestic court and the opportunity to refer to international case law and doctrine. In this regard, the Court recalls that
[t]he points of departure in Finnish criminal proceedings are always the application of the Finnish Criminal Code and the use of Finnish sources of law. Since in the manners recalled above, the genocide trial may be deemed to have a heightened international nature, the District Court has also studied the development and dogmatics of international criminal law as well as the case law of international criminal courts and tribunals. . 63 Plainly, this instance of judicial citation constitutes an exercise of finding whereby the Court becomes cognizant of the ways in which genocide has been adjudicated in prior international judicial decisions, and regarded by legal scholars and in foreign domestic criminal systems. From a legal point of view, coupling together international case law and reference to the teachings of the most highly qualified scholars in the field appears in consonance with Article 38(1)(d) ICJ Statute, to the extent that they are used as subsidiary means to interpret the law. On the contrary, reference to the sole French criminal code proves ambiguous from the perspective of the sources of law.
The Finnish Court"s reasoning articulates itself in the realm of finding, as the Court declares its necessity to look into prior adjudicated cases in order to find guidance in the interpretation of the crime of genocide. Notably, reference to international judicial decisions is used to interpret the relevant provisions of the Finnish criminal code which are reflective of those of the Genocide Convention. Hence, international and foreign domestic references are drawn upon ultimately to interpret Finnish domestic provisions on genocide. This is made possible by qualifying the crime as an international crime with a "heightened nature".
Remarkably, the language spoken by the Finnish Court is ultimately an international language, 64 accessible to any other domestic court and which overcomes the insularity of domestic law when adjudicating a crime under international law. in contravention of all the peremptory norms of customary international law. 72 In addition, the court in Munjaneza finds assistance in the foundational instruments of international tribunals (including the ICC to which Canada is party) and in the case law of the ICTY and ICTR to interpret the meaning of "intentional killing" (Prosecutor v. Brdanin). The same approach is followed to ascertain the meaning of "serious bodily or mental harm" for which the Court also explicitly refers to the ICTR and ICTY jurisprudence (Prosecutor v. Akayesu and Prosecutor v. Kayelijeli).
Interestingly, the Canadian Court refers and draws authority from both ad hoc tribunals, not merely from the ICTR, which was specifically mandated to deal with the Rwandan genocide.
As noted by some commentators, "international criminal law and jurisprudence acted as guidance for the court in defining those offences ["intentional killing", "serious bodily and mental harm", etc…]", 73 evidencing a significant degree of deference to the ad hoc tribunals" case law. In a similar way to the Bazaramba case, the Munyaneza judgment denotes an "internationallyoriented, outward-looking view that the CAHWC clearly demands of Canadian law", although more willing to cite relevant domestic case law than foreign national precedents. 74 Once again, judicial citation of prior international judicial decisions responds to finding undertaken rather than justificatory practices. An explanation thereof may reside in the authority traditionally retained by international jurisdictions for interpreting and applying international law. National courts emerge as reluctant to take up the challenge of interpreting and applying international law without citing prior relevant case law.
Judicial citation as a reflection of the comparative international law method
Judicial citation qua a discovery exercise mirrors the resort to the comparative law method as an interpretive technique in use in both international and national jurisdictions. As theorized by Mireille Delmas-Marty, this method goes beyond simple juxtaposition, requiring genuine, creative re-composition through the search for a synthesis of, or equilibrium between diverse elements or diverse systems. 75 to two processes: an ascending process of hybridization "through the incorporation of national law into international criminal law", and a descending process of harmonization "through the integration of international law into national law." 77 In Delmas-Marty"s view, comparative law is a tool through which international criminal law gains a pluralist dimension whilst still being compatible with a universalistic take on international law. 79 Other than mirroring the adoption of a comparative method, judicial citation may also be evidence of an ongoing communication between courts of different legal systems. 80 The comparative method applied in the field of international law at large has gained considerable attention in the recent literature, under the notion of comparative international law. 81 Hence, the comparative international law method as a development of what Delmas-Marty has conceptualised considers international law as intimately affected by the praxis of domestic legal orders examined comparatively. This method suggests that when a rule of international law is to be interpreted, not only relevant pronouncements of international jurisdictions will be taken into account but also what municipal courts have determined on a comparative basis.
Conclusions
The paper has shown that judicial citation is a practice resorted to in both international and domestic judicial decisions on points of international criminal law. Whereas in domestic judicial decisions judicial citation results in an exercise of finding, international case law invokes domestic judicial decisions as a justification device. Given space constraints and the limited instances of case law analysed, these conclusions are preliminary and would require further investigation to be generalizable or formulated in absolute terms.
As demonstrated by the Bazaramba case in Finland, citing international judicial decisions and foreign domestic law sources responds to the "heightened" nature of crimes under international law, which result from violations of peremptory norms. The analysis of domestic judicial citation exhibits deference to international judicial decisions for the interpretation of substantive rules of international criminal law. Articulated in the realm of finding, international judicial decisions are indeed referred to as a guidance to the correct interpretation of international criminal law, ormore accurately -to a widely supported interpretation of international law rules.
On the contrary, judicial citation in the selected instances of international judicial decisions manifests itself as a device of justification, whereby the international judge invokes prior domestic judicial decisions to justify departure from their findings but at the same time to promote a more progressive interpretation of the same rules of international law.
Judicial citation of prior judicial decisions falls within what has been termed comparative international law, at least in the version theorized by Mireille Delmas-Marty. Albeit limited, the scrutiny of these judicial decisions suggests that a number of factors are associated with the resort to a comparative international law method. For instance, the usage of the language of international law, whereby domestic courts call on international law instruments and international and comparative case law, signals the court"s willingness to exceed the boundaries of domestic law. Arguably, domestic courts resorting to a comparative law method are likely to be cited by other domestic and international jurisdictions, unlike inward-looking domestic jurisdictions, citing internal jurisprudence and domestic penal provisions only. Moreover, the use of the comparative international law method signals the increasing interest of domestic courts in embarking on the global enterprise of international law-shaping through the interpretation of international norms, and thus in going beyond the insularity of domestic law.
Considering the increasing role that national jurisdictions will play in the adjudication of international crimes in the future, more specifically the increasing involvement of domestic jurisdictions in the interpretation and application of international law, it is suggested that the dynamics of judicial citation will likely pave the way towards inter-domestic judicial crossreferences, signalling the migration of authority from international jurisdictions to domestic jurisdictions.
In terms of international law-making, instances of judicial citation as a finding exercise are germane to foster the scholarly debate of how international judicial decisions shape international law and create expectations on domestic courts -qua State organs -regarding how to decide a certain matter of international law. As remarkable in the ICTY case law, such normative expectations do not seem to be generated -at least not with regard to these instances-by domestic judicial decisions.
Further investigating domestic judicial decisions on points of international criminal law -and international law at large -may be revelatory of practices of mutual interaction (including influence) between international and domestic courts and among domestic courts themselves,
